
P a g e  | 1 

 

IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 
 

 

CRIMINAL APPEAL  NO. 7 (S-2) OF 2016 

  

1. Sri Debajit Kalita, 
S/O late Gajen Kalita,  
Village – Chirajuli, 
PS – Dhekiajuli, 
Dist. Sonitpur (Assam) 
 

2. Sri Debakar Das, 
S/O Sri Naren Das ,  
Village – Amtol Bhergaon 
PS – Dhekiajuli, 
Dist. Sonitpur (Assam)……………………………… Appellants. 
 
    - Versus – 
1. State of Assam 
2. Smt. Rinjumoni Medhi, 
    D/O Late Maharathi Medhi, 
    village Joradia, 
    PS – Dhekiajuli, Assam……………………..   Respondents. 
 

  

A P P E A R A N C E 

 

For the Appellants : Sri P.K. Sarmah , Advocate.  

 

For the State  :  Sri H.P. Sedai,  P.P. 

    

Date of Argument : 07-01-2017.    

 

Date of Judgment : 11-01-2017.                               
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J U D G M E N T 

 

1.  This appeal is directed against the Judgment and Order dated 02-05-

2016 passed by Ld. Chief Judicial Magistrate, Sonitpur, Tezpur in G.R case 

No.81/2010 U/s. 448/354 of IPC whereby Ld. Court convicting and 

sentencing the accuseds/appellants to under-go Simple Imprisonment for 3 

(three) months for the offence U/s.354 of IPC and Simple Imprisonment for 

I (one) month for the offence U/s.448 of IPC. It is also directed both the 

sentences are run concurrently in connection with the said GR Case.   

 

2.      The fact of the case in brief is that on 16-01-2010 at about 1.30 p.m. 

the accused person Sanu Kalita along with two others entered into the house 

of complainant and used criminal force to her with intent to outrage of her 

modesty on the grudge of a case lodged against them regarding a cattle. It 

is also alleged in the ejahar that the accused persons also threatened her 

with dire consequence.      

 

3.   After receipt of the ejahar Dhekiajuli police registered a case vide 

Dhekiajuli PS case No. 16/10 U/s. 448/354/506/427/34 of IPC and after 

completion of investigation, the O/C, Dhekiajli PS filed charge sheet against 

accused persons Debajit Kalita, Md. Ibrahim and Dibakar Das U/s.    of 

448/354/506/427/34 IPC. 

 

4. On being appearance of the accused persons before the learned trial 

court, Ld. Trial Court after hearing both the sides framed charge 

U/s.448/354/506/34 of the IPC. Particulars of the charges read over and 

explained to the accused persons to which they pleaded not guilty and 

claimed to be tried.   

 

5. To substantiate the case, prosecution examined as many as five 

witnesses. During trial case against accused Md. Ibrahim was filed on the 

strength of report of P/A and proceeded against two other accused persons. 

After completion of prosecution evidence, the accused Debajit Kalita and 

Debakar Das were examined u/s.313 of Cr.P.C. All the evidence appears 



P a g e  | 3 

 

against the accused persons and the allegations made against the accused 

persons are put before them for explanation where they denied. Though 

initially, the accused persons desire to give defence evidence ultimately even 

after several dates failed to adduce DW, therefore, learned trial court gives 

last chance for DW. On the said last date accused failed to adduce DW and 

therefore, learned trial court compelled to stop the evidence.  

 

6. After hearing argument put forwarded by the ld. respective counsel 

of both the sides, Ld. Trial Court convicting the accused persons/appellants 

U/s. 354 and 448 of the IPC and sentencing them to under-go Simple 

Imprisonment for 3 (three) months for the offence U/s.354 of IPC and 

Simple Imprisonment for 1 (one) month for the offence U/s.448 of IPC. 

 

7.    Being aggrieved by aforesaid order and Judgment, the appellants 

preferred this appeal on the following grounds including the other grounds :  

i) Learned Court of Chief Judicial Magistrate, Sonitpur, Tezpur 

erred in law and fact sentencing and convicting the 

accuseds/appellants.   

ii) Learned Chief Judicial Magistrate, Sonitpur, Tezpur did not 

apply her judicial mind at the time of inflicting punishment 

upon the appellants. 

iii) Learned Chief Judicial Magistrate, Sonitpur, Tezpur passed 

the aforesaid conviction and sentence order which are bad-

in-law, improper, erroneous as learned Chief Judicial 

Magistrate, Sonitpur, Tezpur failed to appreciate the evidence 

available on record in proper perspective way. 

iv) Learned Chief Judicial Magistrate, Sonitpur, Tezpur has take 

undue reliance of evidence-in-chief of the prosecution 

witnesses, but miserably failed to appreciate the evidence of 

cross-examination of prosecution witnesses. Most of the 

evidence are not corroborative but contradictory and  

v) The said impugned Judgment is full of latent and patent 

defects etc.   
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8.   I have also heard argument put forwarded by ld. counsel of both 

sides. 

Decision and reasons and reasons for decision: 

   

9. Learned counsel for the appellants submitted that the Ld. Trial Court 

without considering the materials and evidence available on record, 

convicted the accused persons/appellants on being surmise and conjectures. 

There are enough contradictions and not corroborative evidence of 

witnesses, hence praying to acquit the appellants.  

10. On the other hand, learned Public Prosecutor, Sonitpur, Tezpur 

submitted that the prosecution has able to prove the offence alleged against 

the accused beyond all shadow of doubt, as such, they are required to be 

upheld. 

11. Keeping in mind the rival submissions advanced by learned counsel 

of both the parties, I am going to dispose of the case as follows. 

12. In considering the hearing of parties, the moot point is to be decided 

in this appeal is – whether the learned trial court convicted the 

accused/appellants without the evidence and materials available in the 

record.  

  As stated above here in this case, the appellants have challenged the 

impugned judgment and order passed by learned trial court on 02-05-2016 

in GR Case No. 81/10 on the ground that there is no sufficient available 

evidence to convict the accused in any of the sections of law.  

  Therefore, before going to enter into the appeal, I would like to see 

the evidence of witnesses.   

 

13.    PW 1 Smt. Rinjumoni Medhi, the informant of this case, deposed 

that prior to the occurrence her elder brother Dharani Medhi and elder sister 

Rina Medhi were arrested by police in connection with a case lodged by 

Gopa Kalita for alleged assault on their cow. After that she was contacting 

with her near and dear one over telephone and at that time accused persons 

came to her house when she was alone, asked her to return their cow and 

as she pleaded innocence the accused persons outraged her modesty by 

torning out of her wearing apparels i.e. churidar.  She was also physically 
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assaulted by the accused persons and when she made hue and cry, the 

accused persons fled away. She stated that Anjana Medhi, Bhabani Kalita 

and Nagen Das came to the place of occurrence. Thereafter, she went to 

Dhekiajuli Police station and lodged the ejahar against the accused persons. 

Ext. 1 is the ejahar and Ext. 1(1) is her signature. During investigation she 

showed her torn out apparel to police and police seized the same vide Ext. 2 

seizurelist and Ext. 2(1) is her signature thereon.  

 Though she has been exposed to long cross-examination but the 

evidence as to at the relevant time the accused persons came to the house 

of the informant when she was alone and asked her to return their cows, 

where she pleaded her innocence then the accused persons outraged her 

modesty by tearing her wearing apparels has remained unchallenged.  

 

14.      PW 2 Smt. Anjana Medhi stated that when she heard hulla in the 

house of PW1, she immediately rushed to the place of occurrence and saw 

that three persons fleeing away from the house of the informant. She also 

stated that on being asked, the informant told her that her brother Dharani 

Medhi and her sister Rina Medhi were arrested by police and accused 

persons came in connection with that case and misbehaved her. PW 2 stated 

that she saw the churidar wearing by the informant in torn condition. She 

also identified the accused persons present in the dock who were running 

out of the house of the informant at the time of incident. She further stated 

that police during investigation, seized the wearing apparels of the informant 

vide Ext. 2 and Ext. 2(2) is her signature.  

 Though she has been exposed to long cross-examination but 

evidence as to on being hearing commotion in the house of PW 1 while she 

rushed to the place of occurrence, she saw three persons fled away from the 

house of the informant, the informant reported her that her brother Dharani 

Medhi and her sister Rina Medhi were arrested by police and accused 

persons came in connection with that case and misbehaved her. She also 

noticed the churidar wearing by the informant in torn condition. She also 

identified the accused persons present in the dock who were running away 

from the house of the informant at the time of incident. She stated that 
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police came and seized the wearing apparels of the informant are remained 

unchallenged.  

 

15. PW 3 Sri Bhabani Kalita also stated that on being heard commotion 

in the house of the informant she went there and saw the accused persons 

along with another running out of the house of the informant. She also 

stated that the said accused persons misbehaved the informant and also 

torn out her wearing apparels along with “Dupatta”, has remained 

unchallenged.    

 Though she has been exposed to long cross-examination but the 

evidence as to on being hearing commotion in the house of the informant he 

went there and noticed the accused persons fled away from the house of the 

informant, she was reported by the informant that the accused persons 

misbehaved her and also torn out the wearing apparels with “Dupatta” has 

remained unchallenged.  

    

16. PW 4 Sri Nagen Das stated that on the day of occurrence he came 

to know that Dharani Medhi and his sister were arrested by police and then 

he went to the house of Dharani Medhi and saw that the accused persons 

along with another fleeing away from the house of Dharani Medhi. He came 

to know from the sister of Dharani i.e. Rinjumoni that the said persons 

misbehaved her with intent to outrage her modesty and torn her wearing 

apparels. On the next day police called him to the Police Station and seized 

the wearing clothes of Rinjumoni vide Ext. 2 and he put his signature 

thereon as Ext.2(3).  

 It also appears though he has been duly cross-examined but the 

evidence as to while she went to the house of Dharani Medhi and saw the 

accused persons along with another fled away from his house and came to 

know from the victim that the said persons misbehaved her with intent to 

outrage her modesty by tearing her wearing apparels has remained 

unchallenged. Besides, while the police seized the wearing clothes of 

Rinjumoni vide Ext. 2 and he put his signature thereon as Ext.2(3) also has 

remained unchallenged.  
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17. PW 5 the Investigating Officer Tokheswar Baruah deposed that on 

receiving the ejahar from one Rinjumoni the O/C Dhekiajuli PS registered the 

case and entrusted him to investigate the case. Accordingly, he visited the 

place of occurrence, examined the witnesses and seized the Churidar 

produced by the informant vide Ext.2 and Ext. 2(4) is his signature. The 

accused persons surrendered before him and after interrogation arrested 

and released on bail as the offence committed by them are bailable.  After 

completion of preliminary investigation, he handed over the case diary to 

O/C Dhekiajuli PS and thereafter SI Sidananda Bora submitted charge sheet 

against the accused persons u/s 448/354/506/34 of the IPC. Ext. 3 is the 

chargesheet and Ext. 3(1) is the signature of said SI Sidananda Bora. 

 

18. It has already stated that defence plea is total denial while their 

statements are found to have been recorded by the learned trial court u/s 

313 Cr.P.C. Record reveals that though initially the accused persons 

expressed their willingness to give defence evidence but lateron even after 

six chances including one last chance they failed to give defence evidence, 

as such, learned trial court closed the evidence.   

 

19.  These much is the evidence of the prosecution case. 

20. Learned trial court convicted the accused persons u/s 354 of the IPC 

read with section 448 of the IPC. To prove the charge u/s 354 of the IPC 

prosecution must prove :  

“(i) There must have been assault or use of criminal force on a 

woman; 

 (ii) Such assault or use of criminal force must have been made – 

(a) with intention to outrage her modesty ; or  

(b) with knowledge that her modesty was likely to be 

outraged.” 

21. Similarly, to prove the charge u/s 448 of the IPC, the prosecution 

must prove that : 

 “ (i)that the accused committed criminal trespass; 

 (ii) that such criminal trespass was committed by entering into, or 

remaining in, a building, tent, or vessel; 
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(iii) that such building, tent, or vessel, was used as a human 

dwelling or as a place of worship, or as a place for the custody of 

property.”  

 

22. At the outset I would like to say that the learned counsel for the 

appellants vehemently argued that the case is based on only the evidence of 

the victim and there is no corroboration of the statement of the said victim. 

The prosecution case is such that on or about 1.30 p.m. of 16-01-2010 the 

accused person Sanu Kalita along with two others entered into the house of 

complainant and used criminal force to her with intent to outrage of her 

modesty on the grudge of a case lodged against them regarding a cattle. 

 PW 1 the informant and the victim stated that prior to the incident 

her elder brother Dharani Medhi and elder sister Rina Medhi were arrested 

by police in connection with a case lodged by Gopa Kalita for alleged assault 

on their cow. After that she was contacting with her near and dear one over 

telephone and at that time accused persons came to her house when she 

was alone and asked her to return their cow and as she pleaded innocence 

the accused persons outraged her modesty by torning out of her churidar. 

She was also physically assaulted by the accused persons and when she 

raised alarm, the accused persons fled away. On hearing her alarm Anjana 

Medhi, Bhabani Kalita and Nagen Das came to the place of occurrence. 

Though she has been exposed to long cross-examination but the defence 

has failed to put to any question that at the relevant time other than victim 

other persons were there. Therefore, the question of any other family 

members or other persons in the house of the complainant at the relevant 

time is not arise. Again according to the complainant on hearing her alarm 

Anjana Medhi (PW 2), Bhabani Kalita (PW 3) and Nagen Das (4) were 

immediately arrived. She narrated the whole story to them. As discussed 

herein before the statement of PW 1 was  corroborated with the statement 

of PW 2, PW 3 and PW 4. No doubt PW 2, 3 and 4 are not eye witnesses to 

the occurrence but they all were stated in the same tune that on hearing 

commotion in the house of the victim (PW1) they rushed to the place of 

occurrence and saw three persons fleeing away from the house of the 

informant. While they asked the matter to the informant, the informant told 
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them that her brother Bhabani Medhi and her sister Rina Medhi were 

arrested by police and the accused persons came in connection with the 

case and misbehaved her. PW 2 saw the Churidar wearing by informant in 

torn condition. PW 2 identified the accused persons present in the dock. 

Similarly, PW 3 and 4 also stated that on hearing commotion in the house of 

the informant they rushed to the house of informant and they have been 

reported by the informant that the accused persons misbehaved her and 

also torn her wearing apparel along with Dupatta. There is nothing to 

disbelieve the evidence of aforesaid PW 1, 2, 3 and 4. Their evidence are 

remains same even after vigorous cross-examination.  

 In regard to rely the evidence of single witness I may cite a case law 

viz Joseph Vs. State of Kerela reported in 2003 SC 503 wherein it is 

held that - “S. 134 of the Indian Evidence Act provides that no particular 

number of witnesses shall in any case be required for the proof of any fact 

and, therefore, it is permissible for a Court to record and sustain a conviction 

on the evidence of a solitary eye- witness. But, At the same time, such a 

course can be adopted only if the evidence tendered by such witness is 

cogent, reliable and in tune with probabilities and inspires implicit 

confidence. By this standard, when the prosecution case rests mainly on the 

sole testimony of an eye witness, it should be wholly reliable. Even though 

such witness is an injured witness and his presence may not be seriously 

doubted, when his evidence is in conflict with other evidence, the view taken 

by the trial court that it would be unsafe to convict the accused on his sole 

testimony cannot be sated to be unreasonable.”  

 It has also been held in Sadhu Ram Vs. State of Rajasthan 

reported in 2003 Crl.L.J. 2331 (SC) that  

  “(iii) It is no doubt true that the conviction of an accused can be 

based solely on the testimony of a solitary witness. However, in such a case 

the Court must be satisfied that implicit reliance can be placed on the 

testimony of such a witness and that his testimony is so free of blemish that 

it can be acted upon without insisting upon corroboration. The testimony of 

the witness must be one, which inspires confidence and leaves no doubt in 

the mind of the court about the truthfulness of the witness.” 
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23. As discussed herein before according to the prosecution story at the 

relevant time there is none other than informant in the house of the 

informant so it would be futile to expect any other independent outsider as a 

witness.   

 In the present case, in fact, the evidence as to the contradictory at 

the relevant time the informant was alone in the house, the accused persons 

came to her house and asked her to return their cow and she pleaded 

innocence then the accused persons outraged her modesty by tearing her 

churidar. She has also been assaulted by the accused persons. As stated 

above, there is no evidence on record that any of the other localities other 

than said witness had seen the accused persons in tearing the churidar or 

assaulting her. When the eye witness account has well stood, the test of 

cross-examination, non examination of other witness would pale into 

insignificance. It is also easy to visualizes that witnesses, who are not seen 

the incident, may like to safely keep away from police proceeding or 

proceedings before the court and only those, who feel aggrieved by the 

assault of the accused on the victim, may be bold enough come forward to 

offer themselves as witnesses.    

 

24.  Here in the present case as stated above, at the relevant time on 

hearing alarm of the informant, PW 2, 3 and 4 immediately rushed to the 

place of occurrence. All the said witnesses saw the accused persons left the 

scene. They have also identified them in court. Immediately, they have been 

reported by the victim that the accused persons entered into her home, 

outraged her modesty by tearing her churidar, they (PW 2,3 and 4) all were 

saw the torn Churidar of the informant. PW 2 and 4 respectively are seizure 

witnesses when the police seized the said torn Churidar of the informant. 

Therefore, it cannot be stated that statement of PW 1 is not corroborated by 

any other witnesses. 

 

25. Learned counsel for the appellant vehemently argued that the 

prosecution case itself is such that accused persons committed house 

trespassed by entering into the house of the informant, used criminal force 

to informant with intent to outrage her modesty on the grudge of a case 
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lodged against them regarding a cow. So, raised doubt as to the occurrence. 

It is a fact that according to the informant (PW1) prior to the occurrence her 

elder brother Dharani Medhi and her elder sister Rina Medhi were arrested 

by police in connection with a case instituted by Gopa Kalita for alleged 

assault on their cow and after that she was contacting with near and dear 

one over phone. At that time the accused persons came to their house when 

she was alone and asked her to return their cow. When she pleads 

innocence, the accused persons assaulting her by outraging her modesty by 

tearing her churidar and the accused persons also physically assaulted her.  

 

26.      In this connection, I may cite a case law viz Suresh Rai Vs. State 

of Bihar reported in AIR 2000 SC 2207 that “enmity, undoubtedly, is a 

double edged weapon; it may be a motive for commission of crime ; it may 

also be a motive for false allegation.”  

 Here in the present case as discussed herein before, the prosecution 

case admittedly as such, the accused persons came to the house of the 

informant on grudge for a quarrel took place for a cow. On the other hand, 

prosecution has able to prove the case beyond any reasonable doubt that 

the accused persons by trespassing into the house of the informant, 

outraging the modesty of the informant by tearing of the churidar, therefore, 

merely they have an enmity between the informant and the accused 

persons, prosecution case cannot be discarded overboard.   

 

27.  From the evidence and particulars as discussed herein before, I am 

of the opinion that the prosecution has proved all the ingredients of offence 

u/s 354 and 448 of the IPC. Therefore, I do not think any reason to interfere 

upon the aforesaid Judgment passed by learned Chief Judicial Magistrate, 

Sonitpur, Tezpur on 02-05-2016 in GR Case No. 81/2010 u/s 448 and 354 of 

the IPC. Therefore, the conviction order passed by learned trial court on 02-

05-2016 in GR Case No. 81/2010 is upheld. But under the backdrop of the 

case as discussed above, I am of the view that sentence a fine in both the 

sections would meet the ends of justice instead of sending the accused 

persons to jail. Therefore, the sentence awarded by learned trial court is 

modified to sentence a fine of Rs. 3000/- (Rupees three thousand only) each 
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for the offence u/s 354 of the IPC in default Simple Imprisonment for 1 

(one) month and also sentence a fine of Rs. 1000/- (Rupees one thousand 

only) each for the offence u/s 448 of the IPC in default Simple Imprisonment 

for 10 (ten) days. The 50% of fine, if realized, be given to the victim as a 

way of compensation.  

 Accordingly, this appeal is partly allowed on contest.  

 

28. The appellants are directed to appear before the learned trial court 

and make payment of fine within one month i.e. on or before 11-02-2017 in 

default to serve the sentence as given above.  

 

29. Send back the case record along with a copy of Judgment to the 

learned court of Chief Judicial Magistrate, Sonitpur, Tezpur.  

  

Given under my Hand and Seal of this Court on this the 11th  day of 

January, 2017. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 

SESSIONS JUDGE, 
SONITPUR :: TEZPUR  
 
 

   
Dictation taken and transcribed by me:        
       Smt. R. Hazarika, Steno   


